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BEFORE THE STATE BOARD OF EGUALIZATION
OF THE STATE OF CALIFORNI A

In the Katter of the Apneal of )

EDWARD J. AND AURREY H. COCPER )

Appear ances:

For Appellants: Archibald M, ¥ull, Jr,
Attorney at Law

For Respondent: Burl p. Lack, Chief Counse

OPL NLON

This appeal is made pursuant to section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Boaru on the protest of Edward J. and Audrey H, Cooper to
proposed assessnents of additional personal “incone tax in the
amounts of §$862.62, $1,608,91, $2,603,62 and $3,573.64 for the
years 1951, 1952, 1853 "and "1954, respectively,

Appel I ant Edward J, Cooper (hereinafter referred to as
appellant? conducted a coin machine business in the Santa Cruz
area. He owned nusic machines, nultiple-odd bingo pinball

machi nes and mscel | aneous anusement nachines, The equi pment

was placed in sone sixteen |ocations such as bars and restaurants.
The proceeds from each machine, after exclusion of expenses
clained by the location owner in connection with the operation

of the machine, were divided equally between appellant and the

| ocation owner.

The gross inconme reported in tax returns was the total
of anounts retained from locations. Deductions were taken for
depreci ation, phonograph records and other business expenses.
Respondent determned that appellant was renting space in the
| ocations where his nmachines were placed and that all the coins
deposited in the machines constituted gross income to him
Respondent al so disallowed all expenses pursuant to section
17359 (now 17297) of the Revenue and Taxation Code which read:

In conputing net income, no deductions shall be
allowed to any taxpayer on any of his gross income
derived fromillegal activities as defined in
Chapters 9, 10 or 10,5 of Title 9 of Part 1 of the
Penal Code of California; nor shall any deductions
be ailowed t0 any taxpayer on any of hi's gross
incone derived from any other activities which tend
to pronote or to further, or are connected or

associated with, such |I|egal activities,
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Theevi dence indicates that the operating arrangenments
between appel | ant and each |ccation owner were the sane as
t hose consi dered %%}?s in Appeal of Hall, Cal, St, Bd. of Equal.
Dec, 29, 1958, 2 Cal, Tax Cas. pPar, 201-197, 3 P-H State &
Local Tax Serv, Cal, Par, 58145. Qur conclusion in Hall that
the machine owner and each |ocation owner were engaged in a
joint venture in the operation of these machines I's, accordingly,
appl i cabl e here.

In Appeal of Advance Autonatic Sales Co., Cal. St. Bd,

Of Equal y OC‘t u9 .L1u96? UQUCQ_| (:al ) TaX CaSo Paro [E—— 2 2 P'H

" State & Local Tax Serv. Cal. Par,, 13288, we hel d the ownership
or possession of a pinball machine to be illegal under Pena
Code sections 330b, 330.1, and 330.5 if the machine was pre-
dom nantly a gane of chance or if cash was paid to players for
unpl ayed tfree ganmes, and we also held bingo pinball machines
to be predom nantly ganes of chance,

Three location owners testified that they made cash
Payouts to players of appellant's pinball machines for unplayed
ree ganes, Respondent introduced into evidence a collection
report for Tecember 3, 1951, from a location called "iloha,"
This collection report shows total in machine, $136, expense,

$70, net anount to divide, $66, |ocation ownerts share, $33,
and appeilant's share $33, we conclude that it was the genera
Bractlce to Pay cash to players of appellant's multiple-odd
ingo pinball machines for unplayed Tree games. Accordingly,
t hi sphase of appellant's business was illegal both on the
ground of ownership and possession of bingo pinball machines
whi ch were predoninantly ganes of chance and on the ground that
cash was paid to W nning players, Respondent was therefore
correct in applying section 17359,

~ Appellant had both a nusic nmachine and a bingo pinbal
machine in alnost every one of his [ocations, pel | ant
personal |y serviced the entire route, making collections from
and repairs to the machines. There was therefore a substantia
connection between the illegal operatjon of nultiple-odd bingo
pi nbal | machines and the |egal operation of the nusic and
amusenment machi nes and respondent was correct in cdisallosing
all expenses of the business*

There were no records of anmounts paid tow nning players
on the multiple-odd bingo pinball machines and respondent
estimated this unrecorded amount as equal to 70 percent of the
total amount deposited in such machines, This percentage was
based on an estimate given to respondent's auditor in 1955 by
a location owner who IS now deceased., The three lacation owners
who testified at the hearing on this appeal gave estimates of
payouts ranging from 20 to 30 percent. Considering the time
that elapsed from the years involved to the dates of the various
estimates, and giving some weight to the previously mentioned
collection” report, which indicates a payout of approximately
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50 percent; we conclude that the payouts averaged 45 percent of
the amounts deposited in the bingo pinball machines.

_ Appellant's records did net indicate a segregation of
income as between pinball and nusic machines, Respondent's
auditor estimted that two-thirdsof the recorded gross income
was from nultiple-odd pinball machines and that one-third was
fromnusic anc m scell aneous anusenent machines, This estimte
was based on actual records for machines at one of the |ocations.
This |ocation re?U|red appel lant to show the music machine

I ncone separate tfromthe pinball nachine income.

Asweal so held in Hall, supra, respondent's conputation
of gross income is presunptively correct. Rospondent's Segrega-
tion between pinball and other types of equipnment was based on
the only criteria at hand and was reasonable under the circum-
stances, |n the absence of any evidence taatit was erroneous,
the segregation nust be sustained,

OR-RVER

Pursuant to the views expressed in the opinion of the

Poard on file in this proceeding, an¢ good cause appearing there-
or,

. I'T I'S EEREBY ORDERED, ADJULGED ANT. DECREED, pursuant to
section 18395 of the Revenue and Tzxation Code, thattheaction
of the Franchise Tax Board onthe protesi of Eiward J. and
Aucirey H. Cooper to proposed assessments «f additional personal
incone tax in the anounts of $862.62, $1,508,91, $2,602,62 and
$3,578.64 for the years 1951, 1952, 1953 =aad 1954, respectively,
be nodified in that the gross incone is to be recomputed i N
accerdance Wth the opinion of the toarda. |1 all other respects
the action of the Franchise Tax Board is sustzinad,

Dene at Pasadena, California, this 27th day of Novenber,
1962, by the State Board of Equalization

(eorge R. Reilly , Chai rman
Ri chard Nevins , Hember
Paul R. Leake , Menber
John w. Lynch , Member

s Member

ATTEST: Dixwell I. Pierce,Secretary
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